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SYNOPSIS

Grievants are four Environmental |
Federal service ranging between 11 and 37

When this dispute arose, the Ameri

(“AFGE”) had a collective bargaining agr
Grievants.

Grievants (along with hundreds of

tion of Dissent” protesting actions of EP/

trust, ignored scientific consensus to ben
American’s most vulnerable communities,

Development and promoted a culture of {

livelihood and well-being. Grievants sign
sonal capacity, on their time, and withou
not interfere with their job duties.

The Declaration of Dissent was a
with copies to members of Congress and s

On July 3, 2025, EPA became awar

rotection Agency (‘EPA”) employees with
years.

ran Federation of Government Employees
lement (‘MCBA”) with EPA that covered

ther EPA employees), signed a “Declara-
. which they asserted undermined public
»fit polluters, reversed EPA’s progress in
dismantled EPA’s Office of Research and
ear, forcing staff to choose between their
»d the Declaration of Dissent in their per-
Agency resources and their doing so did

dﬁlressed to EPA Administrator Lee Zeldin

veral Congressional committees.
» that Grievants signed the Declaration of

Dissent. Commencing on that same day, G{ievants were put on administrative leaves

and disciplinary procedures against them
On March 27, 2025, President Tru

(Exclusions From Federal Labor-Managerz

that over 40 government agencies (includ

hegan.

mp signed Executive Order (“EO”) 14,251
ent Relations Programs) which declared
g EPA) have as a primary function intel-

ligence, counterintelligence, investigative
statutorily created collective bargaining
cies (which affected hundreds of thousa
structed affected agency heads to termi
unions representing the agencies; termin
proceedings, exceptions to arbitration a
which involve employees.

n

)

Litigation over the ability of Presid
cancel statutorily enacted collective bargs
courts have not yet resolved that question

EPA did not terminate its collectivi

August 8, 2025 — over four months after P

Commencing September 22, 2025, G1

suspended for 14 days for signing the Decl
Grievants committed “Conduct Unbecomi

AFGE filed grievances under the

O, <

or national security work and removed

Hs of Federal employees). EO 14,251 in-
1te collective bargaining agreements with
te participation in any pending grievance
rds or unfair labor practice proceedings

qﬁhts of employees working for those agen-
|

ent Trump through an executive order to
ning laws immediately commenced. The
with finality.

bargaining agreement with AFGE until
resident Trump issued EO 14,251.

rievants were notified that they were each
ration of Dissent with EPA asserting that
g of a Federal Employee”.

CBA protesting the suspensions and in-

voked arbitration. EPA refused to particijpate in the grievance and arbitration pro-
cess claiming that it would not do so because of EO 14,251. Under authority of Article




23, Section 2(G) of the MCBA (“...
the selection of an ar
or...”), AFGE designated the undersigne

[i]f the n

EPA and /

Pa_g

bitrator, then the invg

d

tors as the arbitrator for these grievances.|

n-invoking party refuses to participate in
king party is entitled to select the arbitra-
arbitrator from a provided list of arbitra-

As an arbitrator, I do not have authority to confer jurisdiction upon myself.

When EPA refused to participate in the ar

as a challenge to my jurisdiction — “arbitre

ule, which AFGE complied with. Again, E

This is not a default award. AFGE

actions sufficient for me to decide this ma
lowing findings:

First, it is not necessary for me to p
this case. The legality of EO 14,251 is for
given EPA the benefit of the doubt that
collective bargaining rights of Federal emp

&

E® 14,251 allows President Trump to cancel

pitration process, I considered that refusal
bility” — and established a br1ef1ng sched-

PA did not participate.

provided a detailed record of events and
'ter. Based on that record I make the fol-

5s upon the legality of EO 14,251 to resolve
he courts. For purposes of this case, I have

Aoyees and for the agencies, including EPA,

to terminate their collective bargaining agreements.

Second, arbitration provisions in co
mination of those agreements for disputes
of the agreements.

Third, the facts and commencement
curred in July 2025 which pre-dated EPA’s

lective bargaining agreements survive ter-
where the facts arose before termination

of the disciplinary process in this case oc-
termination of the MCBA effective August

8, 2025. Under well-established law, the arbitration provisions in the MCBA there-

fore survived termination of that contraci

which EPA claimed it terminated under

authority of EO 14,251. The grievances a

Fourth, a reading of the Declarat
Declaration which was sent to members o
in specific protected rights covered by the
freedom of expression and petitioning C
Grievants for signing the Declaration of I
protected conduct and violated the releva
emanating from the MCBA and did not j
required for valid discipline.

Fifth, based on the above and othe

therefore violated the MCBA by disciplinijﬂm

Sixth, as a remedy, the disciplinar
scinded; Grievants’ records shall be expun
sued to them and Grievants shall made v
compensation for the periods of suspension,

Seventh, under the circumstances,
fees.

A full discussion now follows:

'}

e therefore arbitrable.

ion of Dissent and Grievants signing that

Congress shows Grievants were engaging

CBA including First Amendment rights,
ngress. EPA’s issuance of discipline to
issent was discipline for engaging in that
1t sections of the MCBA as well as rights
romote the efficiency of the service as is

reasons more fully discussed below, EPA
g Grievants.

v actions issued to Grievants shall be re-
ged of all references to the suspensions is-
hole including receipt of backpay for lost
1, with interest.

AFGE is entitled to reasonable attorney




1. ISSUES

1. Are the grievances o

2.

If the grievances are arbitral

ance of the evidence that Grievants engaged in misconduct, and, if that showing is

made, that its imposed 14-day suspension

not, what should the remedy be?

II. BACKGROUND AND FACTS
A. The Collective Bargaining Ag

5 promote the efficiency of the service? If

reement

There is a master collective bargain

ng agreement (‘MCBA”) between the par-.

ties covering the period June 14, 2024 to June 30, 2028.1 The MCBA contains provi-

sions governing discipline (Article 21), grie

and employee rights (Article 25).2

B. Executive Order 14,251

vances (Article 22), arbitration (Article 23)

On March 27, 2025, President Trumnp signed Executive Order (“EO”) 14,251,

Exclusions From Federal Labor-Managem

3
relevant part:

Exclusions From Federal
Programs

By the authority vested in m
and the laws of the United S
7103(b)(1) of title 5 and 4103
enhance the national securit
ordered:

AFGE Exhibit 1.
Id. :
90 Fed. Reg. 14553 (April 3, 2025).

https:///www.federalregister.gov/documents/2025/04/03/2025-054:

:nt Relations Programs which provides, in

Labor-Management Relations

e as President by the Constitution
ates of America, including sections
b) of title 22, United States Code, to
7 of the United States, it is hereby




Section 1. Determinations. (i) The agencies and agency subdivi-
sions set forth in section 2 of fhis order are hereby determined to
have as a primary function ihtelligence, counterintelligence, in-
vestigative, or national secufity work. It is also hereby deter-
mined that Chapter 71 of ti}cjﬂ.e 5, United States Code, cannot be
applied to these agencies anl agency subdivisions in a manner
consistent with national seciirity requirements and considera-
tions.

(b) The agency subdivisions spt forth in section 3 of this order are
hereby determined to have jis a primary function intelligence,
counterintelligence, investigamive, or national security work. It is
also hereby determined that Subchapter X of Chapter 52 of title
22. United States Code, canijot be applied to these subdivisions
in a manner consistent with [national security requirements and
considerations.

* k%

Sec. 6 . Implementation. With respect to employees in agencies or
subdivisions thereof that were previously part of a bargaining
unit but have been excepted under this order, each applicable
agency head shall, upon termpination of the applicable collective
bargaining agreement:

ko k

(b) terminate agency participation in any pending grievance pro-
ceedings under section 7121 |!f title 5, United States Code, excep-
tions to arbitral awards unfler section 7122 of title 5, United
States Code, or unfair labor|practice proceedings under section
7118 of title 5 or section 4116|of title 22, United States Code, that
involve such employees.

Chapter 71 of title 5, United States) Code referenced in EO 14,251 is the Fed-
eral Service Labor-Management Relationg Statute (“FSLMRS”), 5 U.S.C. §§ 7101 et
seq., adopted by Congress in 1978 as palrt of the Civil Service Reform Act.4 The
FSLMRS at Section 7102 provides that for federal employees:

Each employee shall have|the right to form, join, or assist any
labor organization, or to refrgin from any such activity, freely and

4 .
https:/fuscode house.goviview.xhtm]?path=/prelith@titleb/part3/subpartF/chapter71&edition=prelim




without fear of penalty or re
protected in the exercise of s
vided under this chapter, suc

i

brisal, and each employee shall be
ich right. Except as otherwise pro-
1 right includes the right—

(1) to act for a labor organization in the capacity of a repre-

sentative and the right, in

of the labor organization
cials of the executive bran
or other appropriate auth

(2) to engage in collect
tions of employment thro

ployees under this chaptey.

Section 7103(b)(1) of the FSLMRS y

(b)(1) The President may isst
subdivision thereof fro
President determines 1

(A) the agency or subd
telligence, counter
tional security wor

(B) the provisions of t
agency or subdivisi
tional security req

Beyond those agencies previously e

cluded more than 40 agencies and agency s

— the Agency in this case — was one of the

https:/iwww.congress.gov/crs-product/L.SB1134

|

that capacity, to present the views
‘0 heads of agencies and other offi-
h of the Government, the Congress,
nrities, and

ve bargaining with respect to condi-
“ugh representatives chosen by em-

rovides:

te an order excluding any agency or
n coverage under this chapter if the
that—

vision has as a primary function in-
intelligence, investigative, or na-
, and

is chapter cannot be applied to that

n in a manner consistent with na-
irements and considerations.

ccluded from the FSLMRS, EO 14,251 ex-
1bdivisions from FSLMRS coverage.5 EPA

agencies included in EO 14,251.6

X

EO 14,251 at Section 2(b) 1-412,
AFGE estimates that over 950,000 federal em
of EO 14,251.

https://www.afge.org/article/summary-of-afge-|

vloyees lost collective bargaining rights as a result

hwsuits-against-trump--how-litigation-works-2/
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On July 3, 2025 and prior‘to the A
MCBA, the Agency became aware that Gr
uals including Agency employees, 387 anor
addressed to EPA Administrator Lee Zeldi
on Environment & Public Works, U.S. Ho
U.S. House Committee on Science, Space,

14
The Declaration of Dissent stated:

Declaration of Dissent

EPA employees join in solidg
eral government in opposinj
cluding those that undermin
man health and the environn

sency’s August 8, 2025 termination of the

evants (along with over 600 other individ-
ymously) signed a “Declaration of Dissent”
» with copies to the U.S. Senate Committee
1se Committee on Energy and Commerce,

13
and Technology, Members of Congress.

rity with employees across the fed-
¢ this administration's policies, in-
» the EPA mission of protecting hu-

ent. Since the Agency's founding in

1970, EPA has accomplished|this mission by leveraging science,
funding, and expert staff in ervice to the American people. To-
day, we stand together in disgent against the current administra-

tion's focus on harmful dere

iulation, mischaracterization of pre-

vious EPA actions, and disregard for scientific expertise.

Since January 2025, federal
denigrated and dismissed b
and abuse. Meanwhile, Am

ing of public health and envix
of political advantage. Today
trator Zeldin and our elected
lined below. We expect your ¢

orkers across the country have been

T

sed on false claims of waste, fraud,

ricans have witnessed the unravel-
onmental protections in the pursuit

we come directly to you, Adminis-
officials, with the five concerns out-
eliberate consideration of these con-

cerns and look forward to Woﬁiking with you to restore EPA's cred-

ibility as a premier scienti

" AFGE Exhibit 12(d).

AFGE Exhibit 9(a)-(d) at 2, ITII(1) sent by th
Agency became aware that your name appeared o
on standupforscience.net.”).

" AFGE Exhibit 5.

ic institution. Communities across

Agency for each Grievant (“On July 3, 2025, the
h a document titled ‘Declaration of Dissent’ hosted




g

America are counting on you fo lead EPA in carrying out its mis-
sion. ‘

Our Shared Commitment th Protecting Human Health and
the Environment
Administrator Zeldin, at youj Senate confirmation hearing, you
committed to leading EPA in its "simple but essential" mission.
You expressed gratitude thaj President-elect Trump had given
you the opportunity to "do eVJEything in our power to harness the

greatness of American innovaltion with the greatness of American

- conservation and environmental stewardship." You acknowl-
edged the realities of climate ¢ghange, the benefits of clean energy,
the economic need for envirorimental justice, and the importance
of protecting human health t\ﬁrough smart regulation. Like you,
EPA employees are committeil to these principles. We call on you
to reaffirm your testimony, honor your oath to the Constitution,
and renew your commitment|to become the environmental stew-
ard the public entrusted you fo be.

Under your leadership, Administrator Zeldin, this administration
is recklessly undermining the EPA mission, including in these
five critical areas:

1. Undermining public|trust. EPA's non-partisan nature
ensures that all Amerirans—regardless of political affilia-
tion—are served by an| agency guided by scientific exper-
tise, professional integrity, and an unwavering commit-
ment to the public ggod. For over five decades, EPA's
strength has come froin its commitment to science-based
decision-making. Howe¢ver, under this administration, the
Agency's communicatign platforms have been used to pro-
mote misinformation ajpd overtly partisan rhetoric. For ex-
ample, EPA press releases and the "Call it a Comeback”
newsletter have referged to EPA grants as “green slush
funds” and praised “clefan coal” as “beautiful.” The Office of
the Administrator hasjused official EPA channels to liken
climate science to a reljgion, issue attacks against individ-
ual members of Congrgss, and criticize former presidents.
These communications| are partisan and scientifically un-
sound. The Office of the Administrator may have violated
the Hatch Act by usinJIg EPA’s official website and social
media to promote poljtical initiatives such as President
Trump’s tariffs and the so-called “Big Beautiful Bill.” This
politicized messagihg distracts from EPA’s core

QOur Five Primary Concer r
|




EPA an¢ AFGE

11
responsibility: to ‘pi.' btect human health and the en-

vironment through ¢bjective, science-based policy.

. Ignoring scientific fonsensus to benefit polluters.
This administration's|actions directly contradict EPA's
own scientific assessnients on human health risks, most
notably regarding a:‘Mjestos, mercury, and greenhouse
gases. Health-based rpgulatory standards are being re-
pealed or reconsidered Tincludin‘g drinking water limits for
four PFAS "forever chemicals" that cause cancer. Under
your leadership, Admihistrator Zeldin, EPA is promoting
the fossil fuel-powered|auto industry while simultaneously
stripping away suppoit for cleaner electric vehicles. You
are supporting new teg¢hnologies, such as artificial intelli-
gence (AI), without addressing Al's intense consumption of
environmental resourdes. The decisions of the current ad-
ministration frequenti contradict the peer-reviewed re-
search and recommendations of Agency experts. Such con-
tradiction undermines hEPA's reputation as a trusted scien-
tific authority. Make jno mistake: your actions endan-
ger public health and erode scientific progress--not
only in America--buf around the world.

Reversing EPA's prqgress in America's most vulner-
able communities. Rpsearch overwhelmingly shows that
the country's most vulnerable communities, including
Black communities and other communities of color, poor
communities, disable(riﬁ communities, LGBTQIA+ commu-
nities, and historicallyjoverburdened and underserved ru-
ral and urban communities are consistently exposed to dis-
proportionate environU ental and climate burdens. EPA's
environmental justice |program—one that you have effec-
tively dismantled—wajs addressing this disparity by fund-
ing states, cities, and ¢ommunities all around the country
through extensive grgnt programs and technical assis-
tance. Now these samé¢ communities are the ones most at
risk for losing federal [funding. Since January 2025, EPA
has placed the vast mgjority of environmental justice staff
on administrative leavie, canceled billions of grant dollars
to communities, and removed a valuable mapping analysis
tool that enabled EPA fand others to work towards environ-
mental equity. Cancewlling environmental justice pro-
grams is not cutting waste; it is failing to serve the
American people.




. Dismantling the Of
ment. EPA's research

rulemaking, stakehold

U.S. Law (42 U.S.C. §
trator shall "establish
continuing, long-term

opment," which is cury

\

search to the Administ
research staff to the p
ORD scientists in reg
EPA science more vulgﬂt

and Development, or
posed a reorganizatio

addition, the gutting o

budget cuts for the cor

meet the science needs
threaten the health of

ags

ﬂwice of Research and Develop-

provides the scientific basis for its
»r needs, and other key decisions.
1363) states that the EPA Adminis-
a separately identified program of
snvironmental research and devel-
ently led by the Office of Research
)RD. Your administration has pro-
that moves EPA's foundational re-
rator's Office and reassigns ORD's
rogram offices. A move that places
nlatory program offices will make
erable to political interference. In
staff and science and your proposed
1ing year will leave ORD unable to
of the EPA and its partners and will
11 Americans.

4

. Promoting a cultur¢ of fear, forcing staff to choose
between their livelihhood and well-being. OMB Director
Russell Vought has statgd that he wants EPA employees to be

in a constant state of tra

j’uma and unable to do their jobs: "When

they wake up in the morjiing, we want them to not want to go to

work because they are i
want their funding to be

of the rules against our eaj

in trauma.” Administra
ensure that employees h
by nullifying bargaining
In addition, your admini
istrative leave several cs
responsible for environm|

1creasingly viewed as the villains. We
shut down so that the EPA can’t do all
lergy industry [...] We want to put them
t)r Zeldin, you have done your best to

ve no recourse against these assaults
agreements and refusing to negotiate.
stration has fired or forced onto admin-
tegories of employees, including those
»ntal justice and those managing diver-

sity, equity, inclusion, a

d accessibility (DEIA) initiatives. Your

These actions directly undery
sion. We the undersigned cal

administration has also] targeted probationary employees, in-
cluding a range of studgnts and recent graduates, whom U.S.
District Judge William Alsup has called "the lifeblood of [the]
government." Since January 2025, your administration has of-
fered multiple rounds ofjresignation and retirement options. Of
the employees who accepted your contractual agreements, few
accepted without extenugting circumstances, such as immediate
financial concern, fear of Echeir position being eliminated, or con-
cerns about changes to their retirement, among others.

hine EPA's capacity to fulfill its mis-
| on you publicly today to honor your




Pag¢ 13
responsibility to EPA and to ’the Artierican people by advancing
our mission of safeguarding human health and the environment.

Delivering on your duty ta EPA and the public

Your decisions and actions Will reverberate for generations to
come. EPA under your leaddrship will not protect communities
from hazardous chemicals and unsafe drinking water, but instead
will increase risks to public hpalth and safety.

Administrator Zeldin, we tirge you to honor your oath and
serve the American people¢
Going forward, you have the opportunity to correct course.
Should you choose to do so, w¢ stand ready to support your efforts

to fulfill EPA's mission.

Who We Are
This declaration was written and signed by EPA employees across
Offices, Regions, and Labs irjlour personal capacity, on our own
time, and without Agency rgsources. We are devoted to EPA's
mission: to protect human heplth and the environment.

=

Administrator Zeldin, we share your stated goal of wanting every
child in this nation, including your own, to "inherit a world with
- clean air, clean water, and a thriving economy." We are civil serv-
ants who are dedicated to responsibly managing public resources
to drive innovative, high-impact research to create and imple-
ment the country's environmgntal regulations and solve environ-
mental challenges. We want to work together, not to power the
"Great American Comeback,']| but to launch America into a safer,
healthier, and thriving future.

We sign this declaration bothjas concerned citizens and dedicated

mination of the MCBA), the Agency place

civil servants. In addition to
ymous signers and speak for
our concerns, but who chose
retaliation

E. Grievants Are Disciplined

Commencing July 3, 2025 (on dates

15

he named signers, we include anon-
countless others at EPA who share
not to sign their names for fear of

Grievants on administrative leaves.

AFGE Exhibit 6. There were also leave extengions. Id.

prior to the Agency’s August 8, 2025 ter-

15



On September 4, 2025, the Agency fropcﬁs&d 14-day suspensions for the four
' 16

Grievants for “Conduct Unbecoming of a Federal Employee” with specifications:

. . 8
the 14-day suspensions for each Grievant.

Specification 1: As part of an administrative investigation, you
admitted that you signed a |'Declaration of Dissent" posted to
standupforscience.net. This Declaration included the language:
"Today, we stand together in|dissent against the current admin-
istration's focus on harmful deregulation, mischaracterization of
previous EPA actions."

Specification 2: As part of aﬁu administrative investigation, you
admitted that you signed a |"Declaration of Dissent" posted to
standupforscience.net. This Peclaration included the language:
"Meanwhile, Americans have witnessed the unraveling of public
health and environmental piotections in the pursuit of political
advantage."

Specification 3: As part of an administrative investigation, you
admitted that you signed a |['Declaration of Dissent" posted to
standupforscience.net. This [Declaration included the following
language, "this administration is recklessly undermining the
EPA mission" and EPA's aciions "endanger public health and
erode scientific progress — not only in America — but around the
world."

: 17
Grievants answered and protested the charges.

On dates between September 22 and September 26, 2025, the Agency imposed

F. AFGE Grieves And Invokes Arbitration And The Agency Declines
To Participate In The Grievanceé/Arbitration Procedures

On dates between October 22 and O¢tober 24, 2025, AFGE grieved the suspen-

sions and began the process through the gprievance procedure in the MCBA with the

17

AFGE Exhibits 9(a)-(d).
AFGE Exhibits 10, 11.
AFGE Exhibit 12.
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Agency responding that due to the Executn

-« Orders it would not engage in any griev-
19

ance procedures prescribed by collective bgrgaining agreements.

On December 10, 2025, AFGE inv

20
'ked arbitration on the four grievances.

The Agency declined to participate in th¢ arbitrator selection process through the

Federal Mediation and Conciliation Servi

ders, the Agency is not able to process g

e (“FMCS”) — “[d]ue to the Executive Or-
"jevances under the AFGE CBA ... [a]s a

result, we are unable to move these matters forward through the AFGE grievance

21
procedure.”

Relying upon the Article 23, Sectio
party refuses to participate in the selectio
is entitled to select the arbitrator from th
signed as the arbitrator for this case.22 S

my serving as the arbitrator in this case.

G. Proceedings Before This Arb

) 2(B) of the MCBA (“[i}f the non-invoking
1 of an arbitrator, then the invoking party
e FMCS list.”), AFGE selected the under-

e discussion below at III(A)(6) concerning

trator

Throughout, the Agency has refuse

tration process. After notification that I w

1 to participate in the grievance and arbi-

as selected as the arbitrator in this matter

I issued scheduling orders on May 4, Jung 29 and July 2, 2026 setting the schedule

for this proceeding at all times serving pre
The May 4, 2026 Scheduling Order

— arbitrability of the dispute and, if foun

19
AFGE Exhibits 2-4.
*  AFGE Exhibit 13.

21

Id.

viously identified counsel for the Agency.

m:ted that there were two issues in dispute

arbitrable, the merits of the discipline.

22

AFGE Exhibits 1, 18, 14; AFGE Brief at 6 (“T
on December 10, 2025 ... FMCS issued a panel on
ticipate in striking the panel, the Union selected
April 8, 2026.”).

e Union invoked arbitration on all four grievances
ril 6, 2026 ... [wlhen the Agency declined to par-

P
Jj?le Arbitrator pursuant to Article 23, Section 2, on




Because the Agency refused to appear or
jurisdiction to decide this case was being ¢ ‘
case.

A briefing schedule was establishe
AFGE to address why the dispute is arbit
spond (with a request for a courtesy notif
which would not be taken as agreement tl
diction); and a reply by AFGE by June 23,
found the dispute to be arbitrable, a heari
2026.

Although AFGE met its initial bri¢
brief or notify me that it was not going to ]

Based on what was presented, I de

Jﬂartici}.}ate, I determined that because my

allenged, arbitrability was an issue in this

] by that order setting June 1, 2026 for
rable; June 16, 2026 for the Agency to re-
cation if the Agency chose to not respond
at it was subject to the proceeding’s juris-
2026. The order further provided that if I

12 on the merits would be held on July 14,

fing obligation, the Agency did not file a
ile.

ermined that I did not have sufficient in-

formation to rule on the arbitrability issu¢ (June 29, 2026 Supplemental Scheduling

Order at 2-3, pars. 3-5, 9 [emphasis in orig

3. The refusal of a party
proceeding under a collectivg
prevent that arbitration from
refusal prevent an arbitrator

inal)]:

to participate in an arbitration
bargaining agreement does not
moving forward. Nor does that
from issuing an award.

4. However, the refusal o
bitration process does not auﬁ
ing party to a default awarg
when a party refuses to par
have an obligation to make a
which to base my rulings.

5. Thus far, I find that I
this record to make all requi

i

9. The Agency’s refusal
of substantive arbitrability

n

a party to participate in the ar-
omatically entitle the non-refus-

sustaining a grievance. Even
icipate, as an arbitrator, I still

sufficiently complete record upon

o not have sufficient evidence in
ed rulings.

% %%

participate thus far raises the issue

td
v&:q,hich, as a threshold matter, needs to



be resolved. I do not have a.lilthorityv to confer jurisdiction upon
myself if no jurisdiction exists. To make the decision on substan-
tive arbitrability I need more }that:I have received thus far.

Given the lack of sufficient evidence to address the arbitrability issue and the
refusal of the Agency to participate, I modified the procedure to require a hearing on

the issues on the previously scheduled July 14, 2026 hearing (id. at 4, pars. 14-15):

14. Given that I am presgntly unable to make a decision on
arbitrability based on the ev|dence I currently have, in order to
make a complete record it will be necessary for the record to be
supplemented as discussed alove in paragraphs 6-9 and that will
occur at the upcoming July 14, 2026 hearing. The July 14, 2026
hearing will provide the parfies the ability to present that evi-
dence and further argument %n the arbitrability issue as well as
on the merits of the grievancgs.

15. The arbitrability issu¢ will be addressed first at the July
14, 2026 hearing. Evidence |[concerning the merits of the griev-
ances will also be considered. With respect to the merits (and
assuming the dispute is founjl to be arbitrable), the burden is on
the Agency to demonstrate thirough proof that the employees en-
gaged in misconduct and, if that showing is made, that the level
of discipline imposed was appjropriate. If the dispute is arbitrable
and the Agency does not meef its burden on the merits, the ques-
tion then becomes what remefies are appropriate?

After issuance of the June 29, 2026 Supplemental Scheduling Order, the
Agency did acknowledge receipt of that order with its June 30, 2026 email maintain-

ing its earlier noted position that it would [pot participate in these proceedings;

Receipt confirmed.
EPA’s position remains unji[hanged.

On August 8, 2025, EPA flerminated its collective bargaining
agreement (CBA) with AIFGE pursuant to Executive Order
14251 following the President's determination under 5 U.S.C.

§ 7103(b)(1).
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Consistent with that posit
bitration proceedings aris
ant to Executive Order 14
before you. EPA's positio
continued applicability of
reserved for the FLRA ang

The Agency preserves all
and any further proceedin

—r

18

on, EPA is not participating in ar-
1g under CBAs terminated pursu-
251, including the matter currently

is that questions concerning the
Chapter 71 of Title 5 are properly
the federal courts to resolve.

* Rk w

rights with respect to jurisdiction

2.

AFGE then requested that the hegring set for July 14, 2026 not be held and

that the disputed issues be decided on a dg
and a briefing schedule was established
dated July 2, 2026).

AFGE filed its opening brief on Jul
not respond by the August 11, 2026 due da
Scheduling Order. On Aﬁgust 14, 2026, 1
cause the Agency did not file a response br

AFGE and as of that date “I will now cons

II1. DISCUSSION
A. Are The Grievances Arbitrab]

cumentary record. I granted that request

(Second Supplemental Scheduling Order

r 27, 2026 as directed, but the Agency did
e established by the Second Supplemental
then notified the parties by email that be-
ef, there was no need for a reply brief from

der the case in line for decision.”

e?

The litigation over President Trun
bargaining agreements including the MCI
the court system. AFGE argues that “the
ecutive Order 14251 does not control the a

I agree.

Obviously, if EO 14,251 is struck do

termination of the collective bargaining a

23

AFGE Brief at 13.

p’s ability to terminate agency collective
3A in this case is making its way through
sutcoime of the pending litigation over Ex-

: - ) 23
rbitrability of these grievances.”

wvn by the courts (with finality) as allowing

sreements, the MCBA was never lawfully
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terminated by the Agency and the grievay

ces which were timely processed through

the grievance procedure by AFGE are ‘arbitrable. I leave that ultimate decision on

the validity of cancellation of the collective

However, giving the Agency the ben

bargaining agreements to the courts.

»fit of the doubt and assuming for the sake

of discussion that President Trump had the ability to lawfully issue EO 14,251 on

March 27, 2025 with the result that the Ag
8, 2025, the evidence shows that the fact
August 8, 2025 terminétion of the MCBA

July 3, 2025 the Agency was aware that

2ncy could terminate the MCBA on August
s in this case arose prior to the Agency’s
As discussed above at II(D) and (E), on

Grievants had signed the “Declaration of

Dissent” which were the actions that the siyispensions were issued to them. Moreover,

Grievants were put on leave commencing
gust 8, 2025 termination of the MCBA.

Assuming the validity of the Agenc

2025 under authority of EO 14,251, the ns

July 3, 2025 and prior to the Agency’s Au-

s termination of the MCBA on August 8,

rrow question then becomes the often-liti-

gated issue of whether the arbitration clguse in a collective bargaining agreement

survives termination or cancellation of that agreement?

1. The Private Sector Rule

In the private sectbr where parties
Labor Relations Act (‘NLRA”), 29 U.S.C. S
tively arbitrable. Steelworkers v. Warrior

583 (1960) (“An order to arbitrate the par

are subject to jurisdiction of the National
sction 151, et seq., grievances are presump-
& Gulf Navigation Co., 363 U.S. 574, 582-

icular grievance should not be denied un-

less it may be said with positive assurancg that the arbitration clause is not suscep-

tible of an interpretatiori that covers the ¢
resolved in favor of coverage”); Gateway C

(1974) (“In the Steelworkers trilogy, thi

sserted dispute ... [and dJoubts should be
al Co. v. Mine Workers, 414 U.S. 368, 377

Court enunciated the now well-known
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presumption of arbitrability for labor dislm:tes” ffootnote omitted]). In the private

sector, the Supreme Court views arbitratio

sual. Warrior & Gulf, supra, 363 U.S. at

and a party cannot be required to submit t

agreed so to submit.”).

In the private sector, expiration or {

ments often raise the question of whether

terminated contract continue beyond the

preme Court addressed that question in [V

& Confectionary Workers Union, 430 U.S.

tration duty is a creature of the collectiv

cannot be compelled to arbitrate any matte

as a contractual matter which is consen-
582 (“... arbitration is a matter of contract

» arbitration any dispute which he has not

ermination of collective bargaining agree-
he arbitration provisions of the expired or
expiration or termination date. The Su-
Vlde .Brothers, Ine. v. Local No. 358, Bakery
243, 250-251 (1977) stating that “the arbi-
»-bargaining agreement and that a party

r in the absence of a contractual obligation

to do so” with the finding that “[a]dhere:m\ce to these principles, however, does not

require us to hold that termination of a

cally extinguishes a party's duty to arbity

[emphasis added].

ollective-bargaining agreement automati-

ate grievances arising under the contract”

The Court’s use of the phrase “arising under the contract” proved confusing.

For example, employee rights might vest

brior to the expiration or termination of a

collective bargaining agreement, but displjxtes and grievances concerning those prior

vested rights might not occur until actions are taken after the contract has expired

or terminated.

In Litton Financial Printing Divisi

on v. National Labor Relations Board, 501

U.S. 190, 205-206 (1991) the Court clarifigd Nolde’s “arising under the contract” lan-

guage explaining that “[a] postexpiration

grievance can be said to arise under the

contract only where it involves facts and occurrences that arose before expiration,

where an action taken after expiration inf

ringes a right that accrued or vested under
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the agreement, or where, under normal pr

nciples of contract interpretation, the dis-

puted contractual right survives expiration of the remainder of the agreement” [em-

phasis added].

If Nolde and Litton applied here, bedause the dispute “involves facts and occur-

rences that arose before expiration” the g
cause on July 3, 2025, the Agency became 4
“Declaration of Dissent” and the Agency p
the August 8, 2025 termination of the M(
facts and occurrences that arose before e3
the dispute was one “arising under the coy

But this is not a private sector case

2. The Federal Sector Rul¢

rievances would be clearly arbitrable be-
ware that Grievants previously signed the
aced Grievants on leaves on dates prior to
IBA. Under Litton, the dispute “involves
piration” which means that under Nolde,
tract”.

- this is a federal sector case.

In the federal sector where this cas
is a matter of statute.

5 U.S.C. Section 7121 provides [emj

§7121. Grievance proceduy

(a)(1) Except as provided
any collective bargaining agr
the settlement of grievances,
Except as provided in subsec
the procedures shall be the «
for resolving grievances whic]

(2) Any collective bargaini]
ter from the application of t

provided for in the agreement).

(b)(1) Any negotiated grieJ
section (a) of this section sha

(A) be fair and simple,

» arises, arbitration is not consensual, but

hasis added]:

es

in paragraph (2) of this subsection,
sement shall provide procedures for
including questions of arbitrability.
ions (d), (e), and (g) of this section,
xclusive administrative procedures
1 fall within its coverage.

1g agreement may exclude any mat-
e grievance procedures which are

ance procedure referred to in sub-

v

I

(B) provide for expeditioug processing, and




(C) include procedures iha

representative the right, in its own
7 employee in the unit represented
‘ative, to present and process griev-

(i) assure an exclusive
behalf or on behalf of an
by the exclusive represen
ances;

loyee the right to present a griev-
n behalf, and assure the exclusive
to be present during the grievance

(11) assure such an e
ance on the employee's o
representative the right
proceeding; and
levance not satisfactorily settled un-
nce procedure shall be subject to
may be invoked by either the exclu-
gency.

(iii) provide that any g
der the negotiated griev«%
binding arbitration whicl
stve represe_ntative or the

The Federal Labor Relafions Authotity (“Authority”) has adopted the rationale

that arbitration provisions 1n collective hjargaining agreements continue after the
contracts expire. Independent Union of P«Wn‘sion Employees and Justice and Pension
Benefit Guarantee Corporation, 68 FLRA $99, 1004 (2015) [footnote omitted, empha-

sis added]:

It is well established that w
personnel policies, practices,
ditions continue to the maxim
express agreement to the co
conditions of employment in
ute. These continuing policie
negotiated grievance and arb
grievance and arbitration pr
arbitrator. '

!

en a negotiated agreement expires,
and matters affecting working con-
um extent possible absent either an
1trary or the modification of those
1 manner consistent with the Stat-
, practices, and matters encompass
tration procedures. And negotiated
icedures include the selection of an

Distinguishing post-contract expirafiion or termination obligations to arbitrate
in federal sector cases from those arising

citing 5 U.S.C. § 7121(a)(1) and (b)(1) i)

n the private sector under the NLRA and
juoted above, the Authority found in Pen-

sion Benefit Guarantée Corpo'r"vation, suprd, 68 FLRA at 1005 [emphasis added]:
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Unlike the NLRA, however,

Statute, by its very language, cre-

tne
ates an obligation by law to a}rlhfitrate unresolved grievances. Con-

gress, rather than making thy

tion voluntary or consensual,
Statute and required binding
not apply here and does not ¢

See also, Department of the Air Force 35th

Air Force Bace, California an.d‘Nation,al Fi

» decision to participate in arbitra-
explicitly bound parties under the
arbitration. As such, Litton does
mtradict Authority precedent.

Combat Support Air Group (TAC) George
deration of Federal Employees, Local 977,

4 FLRA 22 (No. 5), 23 (1980) [quoted in Pension Benefit Guarantee Corporation, supre

at 1004, note 69] (“... working conditions -
tration procedures — must continue as esta

agreement ....”).

24
Therefore, AFGE is correct:

Assuming arguendo that the
properly excluded from cove

including negotiated grievance and arbi-

hlished upon the expiration of a negotiated

Agency is correct and that it was

tion, this matter remains properly before the Arbitrator, because

the duty to arbitrate attaches

by consent. The federal secto
ligation, not a matter of conti
(b)(1)(C)(ii1), and the Author
ment that private sector cons

}Fge of the Statute by executive ac-

by force of the Statute rather than

duty to arbitrate is a statutory ob-
wuing consent, 5 U.S.C. § 7121(a)(1),
ity has squarely rejected the argu-
ant principles govern.

3. Retroactivity Of EO 14.251 And The Termination Of The

MCBA

The analysis thus far shows the fg
when the Agency leérhed that Grievants
Agency’s disciplinary actions against Griey
were placed on leaves as the disciplinary X
on August 8, 2025 — after those events occ

therefore require a finding that the arbi

AFGE Brief at 9-10.

cts in this case occurred on July 3, 2025
signed the Declaration of Dissent and the
ants commenced in July 2025 as Grievants
rocess began. The MCBA was terminated
irred. Those facts and the legal precedent

tration provisions of the MCBA survived
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termination of that contract. Howover to give the Agency the benefit of the doubt,

the analysis 1s proceedmg under the assuniption that EO 14,251 was lawful to allow

termination of the MCBA — a question not

yet finally determined by the courts.

But even if EO 14,251 was lawful to @llow termination of the MCBA, EO 14,251

does not provide for retroactive application

agreements. Instead, the public record sh¢

of termination of any collective bargaining

ws that the intent of EO 14,251 did not by

itself terminate collective bargaining agreéements on the effective date of issuance

(March 27, 2025), but the intent was to hs

collective bargaining agreements at some

14,251.
On March 27, 2025 (the same day

Personnel Management (“OPM?”) issued it“E{Guidance on Executive Order from Fed-

eral Labor-Management Programs to the

and Agencies which provided in pertinent

D. Discontinue Grie

In keeping with the pr
vide for binding arbitration
putes over whether personn

ve _thé covered federal agencies terminate

point in the future after issuance of EO

hat EO 14,251 issued), the U.S. Office of

eads and Acting Heads of Departments

25
hart [footnote omitted, emphasis added]:

vance Participation
visions of the FSLMRS, CBAs pro-

bf union grievances, including dis-
actions were justified. To imple-

- prior to the termination of t

ment Exclusions, agencies shquld cease participating in grievance
procedures after terminating their CBAs. To the extent that cov-
ered agencies and subdivisions are litigating grievances before an
arbitrator when they termingte their CBAs, they should discon-
tinue participation in such pupceedings upon termination. Agen-
cies can and should compen 1 te arbitrators for work performed
e CBA, but not for any work per-
formed thereafter. Agencies should not participate in further
grievance arbitration proceedings following termination of their
CBAs. ' '

% pttps/perma. co/ GF4A-MGIF
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Instructions from OPM to the feders

2 25

1 agencies and subdivisions covered by EO

14,251 on procedures to follow “after terfrimating' their CBAs ... when they terminate

their CBAs ... upon. termination [and] fol
issued simultaneously with EO 14,251 clez

was not to immediately terminate the a

lowing termination of their CBAs” which
ﬂy show an intent that EO 14,251 by itself

»encies’ collective bargaining agreements

with their unions on the March 27, 2025 date of issuance of EO 14,251, but to have

the agencies terminate those contracts af]
tively. | o

The lack of retroactivity of EO 14,2
agreements with agencies covered by EO
OPM’s memo to Heads of Departments a

vised February 17, 2026) a&vising the age

some point in the future and not retroac-

51 on termination of collective bargaining
14,251 1is further clearly demonstrated by
nd Agencies dated February 12, 2026 (re-

ncies that “[flor various reasons, including

litigation, implementation of these Execujfve Orders at certain agencies and agency

subdivisions has beeh delayed ... [t]he.U.k

. Office of Personnel Management (OPM)

now advises agencies and agency subdivisipns covered by E.O. 14,251 and E.O. 14343

that they should proceed to terminate or 1
those Executive Orders” [e_‘mphasi.s added]
nation notice” for the agencies to send tk

vides, In pertinelllt part [emphasis added]:

vodify CBAs in order to fully comply with
26
OPM even attached a “template termi-

. 27
le applicable unions. The template pro-
8

IiI. Agency Términation Notice

Effective the date of this
CBA details, e.g., “September
is terminated and no longer.
described in 1-499 of Sectior

Memorandum, the parties’ [insert
9, 2022, Master Labor Agreement”]
n effect except for those employees
2 of E.O. 14251. Those employees

26 ‘ . .. . .‘ : . . ) ) N
https://www.opm.gov/cheocJatest-memos/implemientation-of-executive-orders-14251-and-14343.pdf

27 :

1d.
1d.

28




]?‘agr

excepted from coverage und

continue to be represented byﬁ

tive] and subject to the terms

OPM’s instructions to the various :

v E.0. 14251 and E.O. 14343 will

[insert name of certified representa-
of the parties’ CBA.

1gencies in February 2026 who had not yet

terminated their collective bargaining agreements under authority of EO 14,251 that

“théy should proceed to terminate or modij
Executive Orders” and even providing a mg
notices to the unions to make those termi
randum” show no intended retroactive
14,251. If EO 14,251 was intended to be e
‘ing agreements when it issued on March 2
to that date, there would have been no nee

— over 11 months aftér EO 14,251 issued

CBAs in order to fully comply with those

f

mo instructing the agencies to put in their
nations “[e]ffective the date of this Memo-

rpplication of those terminations by EO

fective to terminate the collective bargain-
7, 2025 and to further be retroactive prior
d for OPM’s instructions in February 2026

_ to the various agencies who had not yet

terminated their collective bargaining agreements to do so and to use a template

providing that the collective bargaining ag
orandum” which gave notice of the termin
Therefore, when the Agency termir
2025, it must be found that the Agency
issuance on March 27, 2025.
The Agency’s fermination of the MC

sage sent to all Agency employees on Augy

reements “[e]ffective the date of this Mem-
ations.

ated the MCBA in this case on August 8,
lid not do so retroactively to EO 14,251’s

BA was effective August 8, 2025. The mes-
st 20, 2025 stated the subject line as “Ter-

mination of Collective Bargaining Agreempents (AFGE, NAGE R4, NAGE Narragan-

sett, ESC, and NAIL) at EPA Effective Aug. 8, 2025 advising that “fo/n Aug. 8, 2025,

EPA terminated its collective bargaining

sis added].

greements with all its unions ....” [empha-




However, because the right of G_zriev

curred prior to August 8, 2025 when Griev:

the Agency disciplinary actions begah pri
arbitration was not extihguishéd by the A
Putting aside whether the Agency could la
sue to be decided by the courts and not t

benefit of the doubt that it could terminate,

\nits and AFGE to eventual arbitration oc-
nts signed the Declaration of Dissent and
or to that tei‘minétion date, that right to
ugust 8, 2025 terminatioh of the MCBA.
wiully terminate the MCBA (again, an is-
his arbitrator) and giving the Agency the
the MCBA, there is no showing that when

the Agency terminated the MCBA on Augmst 8, 2025 it did so under appropriate au-

thority to make that termination retroact:
tion existing in this case.

Absent authorizing provisions whic
utes or agency actioné do not apbly retroaci
511 U'S. 244, 280 (1994);

When a case implicates a fedg
in suit, the court's first task is

ve to also terminate the rights to arbitra-

1 provide for retroactive application, stat-

ively. See Landgrafv. USI Film Products,

ral statute enacted after the events
to determine whether Congress has

expressly prescribed the stat
done so, of course, there is

rules. When, however, the st

mand, the court must deter

ite's proper reach. If Congress has
need to resort to judicial default
tute contains no such express com-
ine whether the new statute would

See also, Bowen v. Georgetow n University E

omitted]:

have re troaCtive effect, i.e., whiether it would impair rights a party
possessed When he acted, incljease a party's liability for past con-
duct; or impose new duties with respect to transactions already

- completed. If the statute wopld operate retroactively, our tradi-

tional presumption teaches that it does not govern absent clear
congressional intent favoring|such a result. ‘

ospital, 488 U.S. 204, 208 (1988) [citations

Reti‘oacti{rif_y is not favored in the law. Thus, congressional enact-
ments and administrative ru]Fs will not be construed to have ret-
roactive effé.ct unless their larjguage requires this result. ... By the




EPA an

age 2

same principle, a statutory ?ﬁ'ant of legislative rulemaking au-
thority will not, as a general Ipatter, be understood to encompass

the power to promulgate ret

‘oactive rules unless that power is

conveyed by Congress in exp1
readjustments for the past is
tended so as to permit unreJ
plain words".

And with respect to effective dates
Sea-Land Service, Inc. v. ICC, 738 F.2d 13]
issued an executive order in July 1983 (Ex
Interstate Commerce Commission’s final 1
provided that contract rates filed under a.

be governed by the terms of the new Ordey

stated an intent for retroactive application

ess terms. ... "The power to require
drastic. It ... ought not to be ex-
sonably harsh action without very

and retrpactivity of executive orders, see
1 (D.C. Cir. 1984) where President Regan
ecutive Order 12,434) which affirmed the
ateinaking authority over a railroad and
previous executive order (11,107) were to
(12;434). Executive Order 12,434 clearly
* The Court found (738 F.2d at 1314):

... [T]he question of whether i given law applies retroactively is

one of statutory interpretation

is an Executive Order promu}E

his intent that we must turn
retroactivity. ...

... The plain language of the E
President intended it to have

In North American Foreign Trading

230 (Ct. International Trade, 1984) and ap

EO 12,434 dated July 19, 1983 clearly made rats
which provided “Alaska Railroad rates, rate arrang
Order and Executive Order No. 11107 of April 26
Commerce Commission, pursuant to Section 3 of t
tered into under Executive Order No. 11107 shall
entered into in accordance with the provisions of th
See The American Presidency Project:

. The "law" at issue in this instance
ated by the President, and it is to
r guidance in deciding the issue of

cecutive Order makes clear that the
retroactive impact.

Corp. v. United States, 600 F.Supp. 226,

plying Sea-Land Service, supra, the court

s retroactive in Sections 2(d) and 4(b) of that order
ments, and contracts entered into pursuant to this
1963 are subject to the actions of the Interstate
is Order ... Any existing Alaska Railroad rate en-
have the same force and effect as if it had been
is Order.”

ve-order-12434-alaska-railroad-rates

hitps:/iwww presidency.ucsh.edu/documents/execut




observed “[o]nce Congress delegates autharity to the President, it is the President’s

intent alone which determines whether an

Assuming the validity of EO 14,251
EO 14,251 points to an intent for retroac
MCBA which did not take effect until Au
intent of EO 14,251 is clearly prospective
action in the future to terminate their col

Agency did not do until August 8, 2025.

4. No Other Provisions Ma

executive order is to be retroactive.”

for purposes of this discussion, nothing in
ive application of the termination of the
;u.st 8, 2025. For reasons discussed, the
application — i.e., for the agencies to take

ective bargaining agreements, which the

te This Dispute Not Arbitrable

In the June 29, 2026 Supplemental
refusal of the Agency to participate in th
proceeding from moving forward and issua
ically entitle AFGE to a sustaining award.
to participate, as an arbitrator, I still havg
plete record upon which to base my ruling
might clothe me with jurisdiction that I do

After the Supplemental Scheduling
was briefed, but I found that “[t]hus far, I
in this record to make all required rulings

7. From what is before m
duct the employees engaged
Moreover, I do not know the
employees on leave. Also, I h

from the Agency concerning
grievances.

Id. at 2, par. 4.
Id. at 2-3.

Scheduling Order at 2, I noted that the
» arbitration process did not prevént the
hce of an award, but also did not automat-
I found that “[e]ven when a party refuses
an obligation to make a sufficiently com-
s.”30 I cannot render default awards that
not have.

Order, the arbitrability issue before me
find that I do not have sufficient evidence

31
and: .

> I do not know the alleged miscon-
in which caused the suspensions.
reasons for the Agency’s placing the
ive no evidence of responses directly
the leaves, the discipline, or the




8. Such further evidénc'e_"‘

me to resolve the arbitrability

s described above is necessary for
issue in this case. What did the

employees allegedly do? Asidg from the Step 1 grievances (which
the Step 2 grievances indicatg were filed after the Agency termi-
nated the MCBA), did the emyiloyees and/or the AFGE protest the

Agency’s actions prior to fili
when and in what form? Are ]

2 grievances that exist in thijs

questions? Again, all I have 2

With the supplemental briefing sche
uling Ordei‘, the record is now sufficiently

My concern was really focused on
asked in paragraph 8, “What did the emp
concern was even if the arbitration provis

2025 termination, the arbitration provisioy

g grievances at Step 1 and if so,

here documents other than the Step

5 case relevant to answering those

re the Step 2 grievances.

dule ordered by the Supplemental Sched-
omplete.

che alleged misconduct by Grievants — I
oyees allegedly do?” The reason for that
ons of the MCBA survived the August 8,

1s in the MCBA had specific areas of mis-

conduct which, as a matter of contract, w

0
Article 22, Section 2 of the MCBA irﬂﬂtially defines

Section 2.

1d make the grievances not arbitrable.

“[a] grievance”:

A grievance means any comp

aint:

A. By any bargaining unit employee concerning any matter
relating to the employment of the employee;

B. By the Union concerning any matter relating to the em-
ployment of a bargainipg unit employee; or

C. By the Union or the Ag’

1. The effect or inte1
Agreement, Suy
randa of Unders

Any claimed vio
plication of law,
tions of employn

ency concerning:. .

}cpretation, or claim of breach of this
plemental Agreements or Memo-
randing; or :
ation, misinterpretation, or misap-
rule, or regulation affecting condi-
ent.
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In Article 23, Sect_ion 1(B) of the M(
Union or the Agency may refer to arbitratig
step of the negotiated grievance procedure]

Given the deﬁnitioh of “grievancé” 11
Article 23, Section 1(B) that the.parties “,
grievance ...”, the arbitration provisions at

But that is not quite the case.

Article 22, Section 3 of the MCBA ca
ance procedure and therefore from arbitra

arbitrable:

Section 3.

In addition to any other excl

AFGE

31

'BA, the parties provided that “[o]nly the

n any .unresolved grievance after the final
[emphasis added].

Article 22, Section 2 and the provision in
may refer to arbitration any unresolved

first appear quite broad.

rves out areas from coverage by the griev-

ion making disputes over those areas not

ions contained in this Agreement,

S
the grievance procedure will j{ot apply to:

A. Any claimed violation
Title 5, U.S.C. (relating

Retirement (5 C.F.R. 83
872 and 873) or health

B.

C.

Any examination or ce
appointment, e.g., the
probationary period (5

. A suspension or rem

. The classification of an

0
U.S.C. (Relating to naty

f Subchapter III of Chapter 73 of
to prohibited political activities);

1), life insurance (5 C.F.R. 870, 871,
msurance (5 C.F.R. 890);

lﬂtiﬁcation (5 C.F.R. 332 and 337), or

:Leparation of an employee during a
.F.R. 2, 3, and 8);

Pal under Section 7532 of Title 5
onal security matters);

7 position which does not result in a

reduction in grade or p:

A management decisio

promotion, detail, or re}

. The adoption or non-a
or non-receipt of an ho
with the terms of this @

. The mere non-renewal
ployee, termination of

y of an employee (5 C.F.R. 511);

to make or terminate a temporary
ssignment;

'll ption of a suggestion or the receipt
Auorary or cash award in accordance
greement;

or extension of a temporary em-
a temporary appointment due to
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reduction in force, anjﬁ
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v

any other termination of the ap-

pointment of a temporary employee in accordance with ap-

applicable policy, regu

My concern that I expressed thro
Scheduling Order of “What did the employe
outs in the grievance and arbitration. proc

Article 22, Section 3 that “the grievance pr

plicable policy, law anc

Separation of a term 'o{

this Agreement;

trial employee in accordance with

iﬂation, law, or this Agreement.

1gh the statement in the Supplemental
es allegedly do?” was focused on the carve-
edure for the areas the parties agreed in

bcedure will not apply to” thereby making

the grievances not arbitrable even if the Agency refused to participate in this process.

As I have indicated throughout, “I do not

have authority to confer jurisdiction upon

myself if no jurisdiction exists.” If Grievints engaged in any the areas of conduct

specified in Article 22, Section 3, I have no
are carved out from the grie;\fance procedﬁ
without regard to whether the Agency par1

Now that I have a fully briefed reco
I find that Grievants did not engage in acti

would, as a matter of contract, make the g

jurisdiction in this dispute as those areas

re making the grievances not arbitrable —

icipated in the arbitration process.

*d from AFGE with the necessary details,

rities specified in Article 22, Section 3 that

ievances not arbitrable.

The inquiry at this point is about atbitrability. The activities specified in Ar-

ticle 22, Section 3 which remove disputes' f
negotiated specific provisions in the MCB4
ited activities in Article 22, Secﬁon 3, then
context of this case Whe1'é I have given the
14,251 is valid authoﬁty tQ. allow the Agen
8, 2025 — I can look to thqse other negotia
whether Grievants’ activities fell under the

3 which would remove the grievances fron

'om arbitration are general. If the parties

| which further define or limit the prohib-

in determining arbitrability — even in the

Agency the benefit of the doubt that E.O.

y to terminate the MCBA effective August

ed provisions for guidance in determining
activities prohibited by Article 22, Section

the arbitration process.
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The parties negotiated provisions in fhe MCBA which limit the Article 22, Sec-.

tion 3 prohibited activities.

In Article 25, Section 2 of the MCB4, the parties defined activities that if en-
gaged in by employees would not amount tp Article 22, Section 3 activity that would
make grievances over discipline for those activities not arbitrable.

Article 25, Section 2 of the MCBA provides:

| Article 25: Imployee Rights

LR

Section 2. Right to Privat¢ Lives

A. Subject to applicable lajv, rule, regulation, and Agency pol-
" icy employees have the| right to direct and/or fully pursue
their private lives, pensonal welfare and personal beliefs
without harassment oﬂltullying (as defined by Order 4711)

by the Agency so long ajs such activities do not conflict with
job responsibilities.

EE O

C. The Right to Private Liyes includes but is not limited to the
following:

1. Employees genefally have a 1st Amendment Right
to Freedom of expression on social media platforms
while not on duty time or Agency equipment so long
as it does not viplate law, rule, regulation, Agency
policy, or otherwjise interfere with their job duties.

* % %

3. In their private|lives employees generally have a
freedom of assocjation, right to protest and/or march
8o long as it dojﬂs not violate law, rule, regulation,
Agency policy, of otherwise interfere with their job
duties. '

Article 25, Section 3 further protects “Employee Rights” by including “Merit

Systems Principles” into the Agreement:




Section 3. Merit Systems ]

As required by 5 U.S.C. 2301
sonnel management 'progran
lowing merit system principlé

I. Employees should be p1
ful disclosure of inform|
bly believe evidences—

1.
2.

a violation of any
mismanagement
authority, or a
public health or

And the MCBA goes further to prots
in Article 25, Section 4:

Section 4. Prohibited Pers

The following personnel prag
U.S.C. 2302(b)(1) through (14

(8) take or fail to take, or
personnel action with r
for employment becaus

(A) any disclosure o
plicant which th
believes evideno

(1) any violatig
(11) gross mism
an abuse of]
cific dange;
disclosure i
and if such
quired by R
the interes
of foreign a

(B) any disclosure t
spector G-eneraﬂJ
designated by tl

—5

[

.

*rinciples

b) (1) through (9), the Agency’s per-
will be implemented with the fol-
s quoted verbatim:

IR

otected against reprisal for the law-
ation which the employees reasona-

- law, rule, or regulation, or

a gross waste of funds, an abuse of
ubstantial and specific danger to
safety.

onnel Practices

tices are prohibited pursuant to 5
and are quoted verbatim:

k%

threaten to take or fail to take, a
rspect to any employee or applicant
oY Of—

information by an employee or ap-
employee or applicant reasonably

0S—
n of any law, rule, or regulation, or

anagement, a gross waste of funds,
authority, or a substantial and spe-
to public health or safety, if such
s not specifically prohibited by law
information 1is not specifically re-
xecutive order to be kept secret in
of national defense or the conduct
ffairs; or
» the Special Counsel, or to the In-
of an agency or another employee
e head of the agency to receive such

ct “Employee Rights” with the provisions
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disclosures, of i
applicant reasor

qformation which the employee or
ably believes evidences—

(i) any violatidn (other than a violation of this sec-

tion) of any

law, rule, or regulation, or

- (i1) gross mian

an abuse ofjauthority,

nagement, a gross waste of funds,
or a substantial and spe-

i

cific dange1j to public health or safety;

(9) take or fail to take, or

reaten to take or fail to take, any

personnel action against any employee or applicant for em-

ployment because of—

(A) the exercise of g
right granted by

(i) with regar
graph (8); a

(i1) other than

tion of parsg

(B) testifying for or
dividual in the
subparagraph (4

(C) cooperating with

ny appeal, complaint, or grievance
any law, rule, or regulation—

l{tf to remedying a violation of para-

with regard to remedying a viola-
graph (8); :

therwise lawfully assisting any in-
yxercise of any right referred to in

V(@) or (i1);

or disclosing information to the In-

spector General
ble for intern
agency, or the

(or any other component responsi-
| investigation or review) of an
ecial Counsel, in accordance with

applicable provisions of law; or

(D) refusing to obé'y
dividual to viol

an order that would require the in-
te a law, rule, or regulation;

Grievants signed a “Declaration of Dissent”. A reading of that full letter ad-

dressed to EPA Administrator Zeldin with copies to the U.S. Senate Committee on

Environment & Public Works, U.S. House (fommittee on Energy and Commerce, U.S.

House Committee on Science, Space, and Technology, Members of Congress (see

above at II(D)) shows that the statements ahd concerns articulated by Grievants (and

others) fall squarely within the protectiors of the “Employee Rights” provisions of

3

Article 25, Sections 2, ,‘and 4 of the MCBA quot.ed above. For purposes of




determining arbitrability, with those protections found in Article 25, Sections 2, 3,

and 4, the prohibited activities stated in |Article 22, Section 3 of the MCBA do not
apply to Grievants’ activities of signing the Declaration of Dissent that would exclude
the protests over the imposed discipline frgm the grievance procedure and remove my

jurisdiction to hear and decide those grievinces in arbitration.

5. Other Authority

When the Agency advised me on Jufhe 30, 2026 that “EPA is not participating

in arbitration proceedings arising under CBAs terminated pursuant to Executive Or-
der 14,251, including the matter currently| before you” it provided “a recent arbitra-
tion decision holding proceedings in abeyajnce pending resolution of the ongoing Ex-
ecutive Order litigation.” = That decision {an “Order on Jurisdiction”) in EPA and
AFGE, Council 38, FMCS No. 250319-04441 (Octdber 24, 2025) ordered that “A deci-
sion on the merits of the grievance is postponed ... [and jlurisdiction in this matter

shall be retained and the case will be held|in abeyance pending resolution of the on-

going litigation over the validity of the EO

In this case, I cannot follow that Oxr¢
The parties are free to agree to hold
the litigation over the validity of EO 14,25
the parties agreed there to await the outo
ferred to their agreement.
That agreement to wait has not hap

moving forward with the dispute and the

therefore face the issues raised — the thre:u

confer jurisdiction upon myself and even w

an arbitrator I still must be certain that ]

er on Jurisdiction.

cases in abeyance pending the outcome of

1. Indeed, I have had that happen — but

ome of the litigation, and I naturally de-

vened here. In this case, AFGE insists on

Lgency has refused to participate. I must

old question being that because I cannot
ith the Agency’s refusal to participate, as

have jurisdiction to resolve the dispute.
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And given all of the litigation that is pendmg over EO 14,251, I must also be certain

that no court has enjoined this proceedmg

The Order provided by the Agency i
6’s Implementation provision (“each apﬁlic
of the applicable collective bargaining agre
in any pending grievance proceedings” [e
ITII(A)(3), when it issued on March 27, 2025,
collective bargaining agreements, nor did it
the implementation provisions of Section 6
by the president to the agencies for future

terminate the collective bargaining agreem

upon termination of the applicable collegtive bargaining agreement ...

agency participation in ahy pending grie
which the Agency here (EPA) did not exer
gust 8, 2025 (over four months after issual
its own, terminate the collective bargainin
retroactively. |

AFGE provided an award in NTEU
cellation of Telework and Remote Work) (¢
giving rise to the claimed conﬁ‘act viol;atio
nated ... the actions grieved here occurred

of March 8 and 20, 2025 ...

violations accrued before the contract was

concluded that “[c]onsequently, 1rrespe(,tlve of the Exclusions EO [14,251] ..

sent grlevance 18 properly before me for de

[and t]hus the.

E'rom moving forward.

iterpreted EO 14,251, specifically Section
able agency head shall, upon termination
ement: ... terminate agency participation
mphasis added]). As discussed above at
EO 14,251 did not terminate the agencies’
do so retroactively. By its plain language,
of EO 14,251 showed a grant of authority
action to be exercised by the agencies to
ents — “each applicable agency head shall,
terminate
vance proceedings ...” [emphasis added]
rise until it terminated the MCBA on Au-
hce of EO 14,251). EO 14,251 did not, on

g agreements on March 27, 2025 or do so

and IRS (Return to Work Directive; Can-
luly 15, 2026), which held that “the facts
ns accrued before the contract was termi-
m February 27, 2025, with effective dates
facts giving rise to the claimed contract
terminated.” ‘The arbitrator in that case
. the pre-

cision.”
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The conclusion in the award providéd by AFGE is the better-reasoned result

applicable to this case than is the Order pr

vided by the Agency.

However, I do not take the provided authority as binding upon me (the -

Agency’s provided authority is simply an “q
under a contract different from the one invo

provided as different approaches arbitratoy

6. Selection Of The Unders

rder”) and AFGE’s provided award arises
J\ved in this case. Ijust take the authority
s are taking in light of EO 14,251.

gned As The Arbitrator In This Case

During the initial processing of this
whether I was the selected arbitrator to hg
cifically objected to my selection as the arb
sition that “[o]n August 8, 2025, EPA termi
(CBA) with AFGE pursuant to Executive (

ase, there appeared to be a question over
ar this matter. The Agency has not spe-
itrator for this case but has taken the po-
nated its collective bargaining agreement

rder 14251 ... EPA is not participating in

arbitration proceedings arising under CBAj% terminated pursuant to Executive Order

14251, including the matter currently bej re you. EPA's position is that questions

concerning the continued applicability of
for the FLRA and the federal courts to resJ

As discussed above at II(F), AFGE s
arbitrator for this case.33 The Agency’s obj
tively raising arbitrability as the basis for
the named arbitrator selected under authon

to decide that arbitrability dispute.

”  Email dated June 30, 2026.

apter 71 of Title 5 are properly reserved
32

”»

ve.

»lected the undersigned to function as the
oction to the process in general and effec-
that objection is not specific objection to

ity in Article 23, Section 2(G) of the MCBA

3
Attached to an email dated April 8, 2026 from AFGE counsel to the FMCS and quoting Article 23,

Section 2(G) of the MCBA ("[i}f the non-invoking

arty refuses to participate in the selection of an

arbitrator, then the invoking party is entitled to gelect the arbitrator from the FMCS list."), AFGE

advised the FMCS that under authority of Article 2
selects Arbitrator Edwin H. Benn from the panel p

, Section 2(A) and (F) [G] of the MCBA, “the Union
ovided in FMCS Case No. 260406-05256".




The Agency could have appeared 1n
arbitrability, but chose not to do so. |
The arbitration provisions df the M
grievances are arbitrable and the arbitrat

the MCBA, the entirety of Article 23 survil

this case for limited reasons of contesting

CBA are found in Article 23. Because the
on provisions survived the termination of

ves for this case.

Article 23, Section 2(G) of the MCBA provides:

Section 2. Arbitrator Se
Hearing

G. ... If the non-invoking

selection of an arbitratpo

tled to select the arbity

lection and Site/Timing of the

w kKR

party refuses to participate in the
r, then the invoking party is enti-
tor from the FMCS list.

2

AFGE invoked arbitration in this cmse.34 Under Article 23, Section 2(G), the

Agency is the “non-invoking party”. Thro
pate in the grievance and arbitration proce
Agreement which survived the August 8, Z
courts uphold the Agency’s ability to termi
2(G), “... the invoking party is entitled to
Under that section my selection by the invo
is therefore proper.

Pension Benefit Guarantee Corporai
cided this.i‘ssue when it addregssed topics t

agreement expires»j[footn‘otes omitted]:

These continuing policies, pr

1ghout, fhe Agency has refused to partici-
5. Pursuant to Article 23, Section 2 of the
1025 termination of the MCBA, even if the
nate the MCBA, under Article 23, Section

gselect the arbitrator from the FMCS list.”

cing party AFGE to serve as the arbitrator

on, supra, 68 FLRA at 1004 squarely de-

hat continue after a collective bargaining

ctices, and matters encompass ne-

gotiated grievance and arbitjljation.pro_cedures. And negotiated

AFGE Exhibit 13.




grievance and arbitration pr
arbitrator.

Further, Pension Benefit Guarantee Corpo

partment of Transportation, FAA, Washing
lers Association, 65 FLRA 208, 211 (2010);

... [Clhoosing an arbitrator t

procedures the parties agree

damental component of the b

Putting aside that the Agency nevei

in this case, by refusing to participate in t!
the MCBA including the selection process
abandoned and waived any rights it had cq
this case including rights it may have had
Article 23 of the MCBA which survi
cussion above at III(A)(2)-(5)) specifically I

Article 2
Section 7. Hearing Proced

G. Arbitrability and Gr
Arbitrator shall have t
ity and/or grievability d

make grievability and/c

40

eedures include the selection of an

‘ation, (id. at note 70) relied upon U.S. De-
ton D.C. and National Air Traffic Control-

) hear a grievance, pursuant to the

;o for choosing arbitrators, is a fun-

nding arbitration process.

objected to my selection as the arbitrator
1e grievance and arbitration procedures of
through the FMCS, the Agency effectively
ncerning my selection as the arbitrator in
under the FMCS selection process.

sed the termination of the MCBA (see dis-

rovides [emphasis added]:

3: Arbitration

* % %

1res.

* %k

evability Determinations — The
te authority to make all arbitrabil-
terminations. The arbitrator shall
r arbitrability determinations prior

to addressing the merits of the original grievance.

As discussed above at III(A), the arb
23 survived‘termination of the MCBA.

2(G), I was properly selected as the arbit]

tration provisions of the MCBA in Article

L

ator which means that under Article 23,

der the provisions of Article 23, Section
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Section 7(3), as the selectéd arbitrator, I “Have the authority to make all arbitrability

and/or grievability determinations” [emphasis added].

I have done that. I have found the|grievances are arbitrable. I was properly

selected as the arbitrator under Article 23, Section 2(G) and Article 23, Section 7(G)
gives me as the arbitrator “the authority tp make all arbitrability and/or grievability

determinations.”

7. Conclusion On Arbitrablili

grllty
Based on the above, the grievances are arbitrable. Even if it is finally found

by the courts that EO 14,251 permits the Agency to terminate the MCBA, because

the relevant events in this case occurred b¢fore the August 8, 2025 termination of the
MCBA, for these grievances, the grievance and arbitration provisions of the MCBA

continued in effect past the August 8, 2024 termination of the MCBA.

B. The Merits
1. Proceeding Ex Parte

The Agency refused to participate i) the arbitration process. It is well-settled
that arbitrators can proceed ex parte where a party refuses to attend or participate
in an arbitration. Equal Employment Opportunity Commission and American Fed-
eration of Government Employees, Local No. 216, 48 FLRA (No. 85) 822 (1993) (“The
Authority has consistently held that art itration awards are not deficient on the
ground that an arbitratof held an ex parte hearing when a party to the arbitration
refused to be present at the arbitration hgaring.”). See also, Warner Robins Air Lo-

gistics Center Department of the Air Forge Warner Robins, Georgia and American

Federation of Government Employees, Loc

MOI‘GOVBI‘, the award was not

@l No. 987, 24 FLRA (No. 95) 968 (1986):

procured by ex parte contacts with

the arbitrator since the Jearing was conducted with the
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knowledge of the Union and its absence was by choice. Also,
awards resulting from ex parfe hearings have been enforced by
Federal courts based upon tjre rationale .that since the losing

‘party had a chance to be heardjand refused to participate it should
not now complain that the a '\Jard is invalid because it chose to
stay away. Amal. Meat Cuttens & Butcher Workmen v. Penobscot
Poultry Co., 200 F. Supp. 879 [D. Me. 1961); see also Joint Board
of Cloak, Skirt and Dressmakers Union v. Senco, Inc., 289 F.
Supp. 513 (D. Mass. 1968).

Throughout, the Agency has been sefnt notices of these proceedings, including
the scheduling orders and the Agency acknowledged receipt. See June 30, 2026

Agency email from the Agency stating “Receipt confirmed” of the Supplemental

Scheduling Qrder with the Agency stating|that “EPA is not participating in arbitra-
tion proceediﬁgs arising under CBAs termillLated pursuant :to Executive Order 14251,
including the matter currently before you.”

Because I was the selected arbitratpr to hear this case and with the Agency

refusing to participate, I could therefore prpceed ex parte.

2. The Standard And The Burden A
As provided in the MCBA, the Agengy has the burden of proof to be shown by

a preponderance of the evidence:

Article 21: Discipline

ek ok

Sectipn 7. Grievance/Appenal
' : R
C. To the extent not prohi Eited by law, arbitrators will apply

a preponderance of the pvidence standard to letters of rep-
rimand and adverse acfions.

D.  The Agency has the by
under this Article. '

R = L

rden of proof for all actions taken




3. Has The Agency Met Jts

Burden?

I find that the Agency has not met i

There is no dispute that Grievanfs g

However, there is no evidence of an
that flowed from Grievants signing the De
that any complaints, workplace disruptior
sult of Grievants signing the Declaration o
Grievants’ actions constituting conduct ths
dermines the authority and direction of t]
ability to build trust with the American p
had a negative impact on the réputation of|
mission to protect human health and the ¢
provided no proof to support any of fhose a

The unrebutted evidence before me
tion in a personal capacity, on their own
— all they did was sign.37

As AFGE argues, examination of th

ts burden of proof.

signed the Declaration of Dissent.85

r adverse effect on the efficiency of Agency
claration of Dissent. There is no evidence
s, or operational impact occurred as a re-
f Dissent. The Agency raised assertions of
t were “... disruptive to the workforce, un-
ne Agency leadership, and impacts EPA’s
cople” as well as that “[t]he publicity has
the Agency and has distracted from EPA’s
mvironmem.”36 However, the Agency has
ssertions.

shows that Grievants signed the Declara-

ime and without using Agency resources

: Declaration of Dissent shows that under

the MCBA “[t]he charged conduct is pr

0
2(C)(1) of the MCBA provides that “EmJ

38 )
Eected expression.”  Article 25, Section

oyees generally have a 1st Amendment

Right to Freedom of expression on social mpedia platforms while not on duty time or

Agency equipment so long as it does not viplate law, rule, regulation, Agency policy,

or otherwise interfere with their job d1{,1

35

AFGE Brief at 18; AFGE Exhibits 5, 9(¢) and 9
See AFGE Exhibits 9(a)-(d), Agency’s Analysis
AFGE Exhibits 5 at 5 (“Who We Are”), 9.
AFGE Brief at 21. '

36

37

38

ries” and Section 2(C)(3) of that article

mdzld Penalty Cdnsiderations', Factors 1, 8.




provides “[ijn their private lives employee

right to protest and/or mar‘éh so long as

Agency policy, or otherwise _ihtérfere with

i generally have a freedom of association,
it does not violate law, rule, regulation,

their job duties.” Under those sections of

the MCBA, Grievants engaged in protecteml' activity.

Further, Article 25, Section 3(I) of

prisal for lawful disclosure of information
any law, rule or regulations, or mismanag
authority or a substantial and _sp_,ecific dan
25, Sections 4(8) ahd (9) prohibit persdnne
activities speciﬁ_ed. in those sections.
Suspending Grievants for érticulatill
sent violates those sectio‘ns in Article 25.
The Agency candidly admits that i

for prohibited reasons. For each Grievant

he MCBA protects employees against re-
the employees believe to be “...violation of
yment, a gross waste of funds, an abuse of
ser to public health or safety.” And Article

actions by the Agency for listed protected
1g their concerns in the Declaration of Dis-

s reasons for suspending Grievants were

the Agency’s deciding official Anne Vogel

wrote in the Decisions on Proposed Suspensions in her “Analysis and Penalty Con-

sideration” imposing the 14-day suspensio

39
ns:

... Even if your public state

- Agency policy decisions, w
systems protections, the Age
from its employees that und
fere with the Agency’s opera
fulfillment of the Agency’s re

j

Again, there is no proof from the 4
conclusion (that Grievants’ actions of sign|

the Agency’s decisidns, interfere with the

AFGE Exhibits 12(a) at 2«

ents, which were disagreements on

arranted First Amendment or merit

cy is not required to tolerate actions
mine the Agency’s decisions, inter-
ions and mission, and the efficient
sponsibilities to the public. ...

S

gency supporting the last part of Vogel's
ng the Declaration of Dissent “undermine

Agency’s operations and mission, and the




efficient fulfillment of the Agency's respon

of Vogel’s conclusions are correct (“... youy

sibilities to the public”). But the first part

public statements, which were disagree-

ments on Agency policy decisions, warrant¢d First Amendment or merit systems pro-

tection ....”). The Agency is of the opinion t
actions from its employees”. The protectio
utory and constitutional protections which
tolerate” say different.

AFGE is also correct that Grievants
nating from the MCBA as they were enga
Section 7102 and cannot be disciplined for

In National Labor Relations Board v
(1982), the collective bargaining agreemen
require employees to take out on the stree
safe operating condition or equipped with {

shall not be a violation of this Agreement

nat 1t “... 1s not required to tolerate [these]
1s in the MCBA and its incorporated stat-

the Agency contends it “is not required to

were disciplined for asserting rights ema-
oing in protected activity under 5 U.S.C.
that.”

C’ity Disposal Systems, Inc., 465 U.S. 822
t provided that “[t]he Employer shall not
ts or highways any vehicle that is not in
he safety appliances prescribed by law. It
where employees refuse to operate such

equipment unless such refusal is unjustifigd." 465 U.S. 824-825. An employee cov-

ered by the collective bargaining agreemen i was discharged when he refused to drive

a truck that he honestly and reasonably be
grieved under contract.

In City Disposal, the Court upheld
Contractoré, Inc., 157 NLRB 1295 (1966),
held that én individual’s assertion of a ¥
agreement is “concerted activit{y]” under

Court in City Disposal, 465 U.S. 831-832 [f

AFGE Brief at 22-23.

ieved to be unsafe and the discipline was

the NLRB's Interboro doctrine (Interboro
mf'd, 388 F.2d 495 (2nd Cir. 1967) which
ight grounded in a collective-bargaining
section 7 of the NLRA. According to the

botnote omitted]:




The invocation of a right roo Fd in a collective-bargaining agree-
ment is unquestionably an iI;qtegral part of the process that gave
rise to the agreement. That process — beginning with the organ-
ization of a union, continuing|into the negotiation of a collective-
bargaining agreement, and eX‘tending through the enforcement of
the agreement — is a singlel] collective activity. Obviously, an

employee could not invoke a
gaining agreement were it no
of his fellow employees. Nor
negotiate a collective-bargain
ees could not invoke the righ

right grounded in a collective-bar-
; for the prior negotiating activities
Evould it make sense for a union to
ng agreement if individual employ-

thereby created against their em-

ployer. Moreover, when an exiployee invokes a right grounded in
the collective-bargaining agrebment, he does not stand alone. In-
stead, he brings to bear on hiy employer the power and resolve of
all his fellow employees. Wlen, for instance, James Brown re-
fused to drive a truck he believed to be unsafe, he was in effect
reminding his employer that fhe and his fellow employees, at the
time their collective-bargaining agreement was signed, had ex-
tracted a promise from City Disposal that they would not be asked
to drive unsafe trucks. He wis also reminding his employer that

if it persisted in ordering hi
reharness the power of that

that promise. It was just as

bling his fellow union memb
drive unsafe trucks. A lon
grounded in his collective-ba
concerted activity in a very r¢

to drive an unsafe truck, he could
sroup to ensure the enforcement of
‘hough James Brown was reassem-
srs to reenact their decision not to
» employee's invocation of a right
rgaining agreement is, therefore, a
al sense.

The Authority later adopted the Cilly Disposal rationale. U.S. Department of

Labor Employment and Training Adminigtration San Francisco and Lou Ann Bas-

san, 43 FLRA (No. 86) 1036 (1992):

in City Disposal with regard to the

... [Als the Court pointed out
NLRA, the purposes of the S
agement of collective bargai

ularly relevant to our inquiry

“by applying § 7 to the
- invoking their rights un
-~ ment, the . .. doctrine pr
~collective-bargaining pi

atute "explicitly include the encour-
ing ...." 465 U.S. at 833-34. Partic-
is the Court's statement that:

actions of individual employees
ler a collective-bargaining agree-
sserves the integrity of the entire
ocess; for by invoking a right




grounded in a collectlve,
ployee makes that right
only into the promises
gaining agreement, but

~sioned by Congress as t
dustrlal peace.

Id. at 835-36. This statement
text of the Statute and the le
of employees to organize, bg
through labor organizations
which affect them[.]" 5 U.S.C
the Judge, that when an indiy
emanates from a collective ba
is engaging in the protected
Statute of assisting the uniox
reaching this conclusion, we
tion of joining and assisting a
tivities that are, by their n
.. Id. at 832."

Accordingly, we find that as

for asserting a contractual r
7116(a)(1) and (2) of the Stat
remedy.

Article 25, Sections 2(C)(1) and (3)
to First Amendment freedom of expressior,
in their personal cap acity, on their time, a
ing so did not interfere with their job duti

therefore protected under 5 USC Section

ment and Training Adminisiration, supral

gaging in those rights that are incorporate
Fufther the De'(:lal:ation of Dissen
(the U.S. Senate Commlttee on Env1ronme

on Energy and Commerce U S House Con

|

ature,

bazfgaining agreement, the em-
a reality, and breathes life, not
sontained in the collective-bar-
Iso into the entire process envi-
e means by which to achieve in-

applies just as strongly in the con-
sislative intent to ensure "the right
gain collectively, and participate
f their own choosing in decisions
§ 7101. Thus, we conclude, as did
idual employee asserts a right that
regaining agreement, that employee
activity under section 7102 of the
that negotiated the agreement. In
also note the Court's characteriza-
labor organization as concerted ac-
"related to collective action

he Charging Party was discharged
ht, the discharge violated section
ite. We shall order an appropriate

of the MCBA guarantee Grievants’ rights
and association (which they exercised on
1d without Agency resources and their do-
2S). Grievants exercising those rights are
7102. U.S. Department of Labor Employ-
Grievants cannot be disciplined for en-
d into and emanate from the MCBA.
is also directed to members of Congress
nt & Public Works, U.S. House Committee

mittee on Science, Space, and Technology,




Members of Congress).41 5 U.S.C. Section

ees, individually or collectively, to petition

7211 provides that “[t]he right of employ-

Congress or a Member of Congress, or to

furnish information to either House of Qongress, or to a committee or Member

thereof, may not be interfered with or d¢nied.” Article 22, Section 2(C)(2) of the

MCBA provides that “[a] grievance mean!
Agency concerning ... [a] ny claimed violatid
law, rule, or regulation affecting condition

Grievants had a statutory and const
to petition members of Congress, which t
Dissent. Article 21, Section 3(B)(4) of the
Disciplinary Actions” which include “Advex
tions in Grade or Pay or Furloughs for thir,
actions will be taken to promote the efficie

According to the Agency in the Noti
Chief of Staff, Office of the Regional Admij

specifications for charges for each Grievani

|

5 any complaint ... [b]ly the Union or the
n, misrepresentation, or misapplication of
» of employment.”

utional right under 5 U.S.C. Section 7211
hey exercised through the Declaration of
MCBA provides for issuance of “Formal
se Actions (Suspensions, Removals Reduc-
'y (30) Days or Less) ... [and that] Adverse
hcy of the service.”

res of Proposed Suspensions issued by the

iistrator Tiffani Kavalec, there were three

—all clearly charging Grievants with mis-

7

The Decisions| on Proposed Suspe

conduct because “you admitted that you

standupforscience.net” and recommended

Anne Vogel for each Grievant, Vogel conc]

43
valec’s analysis and penalty ....”

41

AFGE Exhibit 5.
AFGE Exhibits 9(a) at 1-2,

AFGE Exhibits 12(a) at 2, III; 12(b) at 2, I1L; 1

42

|

gned a ‘Declaration of Dissent’ posted to
42

4-day suspensions for Grievants.

1sions issued by Regional Administrator

uded that “I concur entirely with Ms. Ka-

I

)(c) at 2, ITI; 12(d) at 2, IIL.




Clearly, and as admitted by the Ag
pended for signing the Decl_aratibn of Dis'é
petition Congress. However, Grievants’ "c
considered by the Agency as deserving of
Grievants must “... be taken to promote t
quirement of Article 21, Section 3(B)(4) of
disciplining employees for petitioning Co;
vice”? The Agency has not answered that

In sum, the Agency has not shown
signing the Declaration of Dissent or thaj
discipline because disciplininig‘ Grievants v
service.”

Grievants did nothing but exerci

not met its burden.

4, Other Arguments Made

Pagp 4

éhcy, Grievants were disciplined and sus-
ent and exercising their statutory right to
onduct of petitioning Congress cannot be
disciplin_e because that discipline against
1e efficiency of the service” which is a re-
the MCBA for Adverse actions. How does
1gress “promote the efficiency of the ser-
fuestion.

that Grievants’ engaged in misconduct by
t Grievants’ actions in doing so deserved
ras “taken to promote the efficiency of the

se their protected rights. The Agency has

y AFGE

d<ﬁ%3
AFGE ai'gues that the Agency violatied the procedural guarantees of Article 21

of the MCBA.44 In light of my finding th

a
that argument is moot and need not be ad)'g

AFGE also argues that the penalty
45
Order 3120.1 and the Douglas Factors. 4

did not engage in misconduct, those argum)

44

AFGE Brief at 25.
Id. at 26-29.

AFGE notes that on July 2, 2026, OPM and the
the Douglas factors standard used by MSPB with
moting Employee Accountability, 91 Fed. Reg. 40,4
proposed rule is not final and would not apply to t]
factors. See AFGE Brief at 28, note 3.

46

- Grievants did not engage in misconduct,
ressed.

is unreasonable under the MCBA, EPA
gain, because‘ I have found that Grievants

snts are moot and need not be addressed.

e MSPB jointly proposed a rule that would replace
) totality of the circumstances standard. See Pro-
44 (proposed July 2, 2026). AFGE argues that the
&18 case glven that the Agency invoked the Douglas
[footnote continued on next page/




5. Conclusion Ori Whether

B 50

Grievants Engaged In Misconduct

This is not a default award. T have g

to participate and have kept it fully advis

ven the Agency every possible opportunity

ed of each step in the arbitration process

before me. Nevertheless, the Agency has tefused to patriciate. With the Agency not

participating, factual demonstrations mad
discussed in full above, Grievants protecteq
tation of its actions underpin the determi
finding on the merits that Grievants did n

Based on the evi

)

]f
C. The Remedy .
AFGE seeks the following remedy:4

burden to show that Grievants engaged in

.

The Arbitrator is authorized

» by AFGE are not rebutted. However, as
activities and the Agency’s own documen-
hations made in this case necessitating a

nt engage in misconduct.

dence before me in| this case, the Agency has not carried its

misconduct.

to make each grievant whole, “in-

cluding the authority to awar

back pay and interest, reinstate, .

.. and to issué an order to expunge the record of all references to
a disciplinary . . . action.” Ux] 1, Art. 23, § 10(B); 5 U.S.C. § 5596.

That authority is coextensive
trator standing in the Authg

make-whole remedies, limite]i

with the Authority's own; an arbi-
rity's shoes may fashion the same
only by the grounds for exception

in 5U.S.C. § 7122. NTEU & I'DIC, 48 FLRA 566, 570 (1993).

[continuation of footnote]
On September 3, 2026 (after AFGE filed its
effective October 5, 2026 as summarized (91 Fed.
The Merit Systems Protection Board (MSP
regulations governing the Board's review o
alty in misconduct-based adverse actions a
Board will no longer require consideration
Administration, 5 M.S.P.R. 280 (1981), in
whether the agency's penalty is within the
totality of the circumstances, determined ¢
hitps/iwww federalregister.gov/d/2026-18061/page

rief) the MSPB rule was finalized, providing that
eg. 56,549):
3 or Board) is issuing a final rule amending its
the reasonableness of an agency's chosen pen-
ppealed to the Board. Under the final rule, the
f the 12 factors set forth in Douglas v. Veterans
every case. Instead, the Board will evaluate
olerable limits of reasonableness in light of the
0 a case-by-case basis.
-56549 '

For reasons just discussed, that new rule is n
Grievants did not engage in misconduct.

“ AFGE Brief at 29.

t applicable to this case because I have found that




That requested relief is granted. In
the disciplinary actions issued to Grievant
records shall be exp{inged of all references
case and Grievants shall made whole incly

tion for the periods of suspension, with int

: 4
AFGE also seeks an award of reasoxyiable attorney fees:

The Back Pay Act further au
torney fees where the grievs
award is “warranted in th
5596(h)(1)(A)(i); id. § 7701(g
terest of justice where, amon
action was clearly without m

2 51

accord with the provisions cited by AFGE,
5 in this case shall be rescinded; Grievants’
to the suspensions issued to them in this
ding receipt of backpay for lost compensa-

arest.
8

‘horizes an award of reasonable at-
nt is the prevailing party and an
» interest of justice.” 5 U.S.C. §
. An award is warranted in the in-
y other circumstances, the agency's
erit or the agency knew or should

have known it would not pre

identiary record devoid of pr

protects, satisfy that standar

Again, I agree. In a case such as thi

an attorney fees award is warranted to AF
attorney fees is made because to do so

Agency’s actions were so clearly without

clearly should have known it would not px
that an award of reasonable attorney fees

As permitted, I will retain jurisdicti

petition and compliance:

Id. at 29-30.

d

ail. Suspensions imposed on an ev-
f, for conduct the MCBA expressly

5 and for reasons discussed in this matter,
FE as the prevailing party. That award of
s in the interest of justice, because the
merit and because the Agency knew or
svail. For reasons stated by AFGE, I find
S appropriate.

n over the calculation of back pay, the fee




IV. AWARD

1.

2. The Agency has not proven
Grievants engaged in misconduct.

3.
issued to Grievants shall be rescinded; G
references to thé suspensions issued to the
ing receipt of backpay for lost compensatio
est. | |

4. As further set forth above at

torney fees.

5. As permitted, I will retain ju

any fee petition, and compliance.

nd AFGE

The grievances are arbitrablel

by a preponderance of the evidence that

Ly

As a remedy and as set forth above at ITI(C), the disciplinary actions

rievants’ records shall be expunged of all
mn and Grievants shall made whole includ-
1 for the periods of suspension, with inter-

[11(C), AFGE is entitled to reasonable at-

isdiction over the calculation of back pay,

-

Edwin ]
Arbit

Dated: September 9, 2026

1. Benn
rator




